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This'isVa decisicm ori the renewed pe^^ uftder 37 CFR 1.181 for withdrawal of the examiner's 
holdmjg that this appUc^ation Stan No fee is required. 

The renewed petition is dismissed . 

This application currently stands abandoned due to the dismissal of petitioners' appeal for failxire 
to file an appeal brief, 37 GFR 1.192, in an appUeation which contains no allowed claims. A 
Notice of Abandonment was mailed to petitioners on Jxme 5, 2001. The original petition 
requesting withdrawal of the holding of abandonment were filed on April 4, 2002, eleven months 
eifter petitioners were notified of ttie abandoned status of the application. The original petition 
was dismissed pursuant to 37 CFR 1.181(f) and MPEP § 711.03(c); as having been filed more than 
two (2) montiis subsequent to notification that the application stands abandoned wiQ be 
disimssed as xmtimely absent an appropriate terminal disclaimer. See the Decision on Petition 
dated April 10, 2002. 

Petitioners have now filed a renewed petition accompanied by a terminal disclaimer. However, 
the terininal disclaimer is not acceptable. 

In the Decision on Petition dated April 10, 2002, petitioners were advised of the necessary 
language which must accompany an tmtimely petition to ^yithdraw a holding of abandonment. 
Specifically, petitioners were advised that, as set forth in MPEP § 711.03(c): 

"The Office may treat ah untimely petition to withdraw the holding of abandonment on its 
merits in a utility or plant application filed on or after Jime 8, 1995, on the condition that the 
petition is accompanied by a terminal disclaimer dedicating to the public a terminal part of 
thie term of any patent granted thereon that would extend beyorid the date 20 years from 
the filing date of the application, or the earliest application to which the application 
specifically refers uiider 35 USC §§120, 121, or 365(c). ... the terminal disclaimer must also 
apply to any patent granted on any application that claims the benefit of the filing date of 
the application under 35 USC §§ 120, 121, or 365(c). Such a terminal disclaimer is not 
required imder 37 CFR 1, 137(c) because abandonment of an application is a per se failxxre to 
exercise due diligence, and as such, an applicant cannot obtain patent term extension imder 
35 USC § 154(b) due to prosecution delay caused by abandonment of the application. Where 
a petition to withdraw tile holding of abandonment is granted, the application is considered 
to never have been abandoned and, as such, the prosecution delay caused by the treatment 
of the application as abandoned is not considered a per se failure to exercise due diligence. 
Thus a terminal disclaimer is required to avoid granting patent term extension tmder 35 USC 
§ 154(b) due to prosecution delay caused by the treatment of the application as abandoned." 
(Emphasis supplied.) 
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Thfe feixnirial disclaimer submitted with the renewed petition contains language tracking the 
language eihphasized above However/ the termiiial d^^ states that language as an 

alternative to. "the period of abjandorunent of the application", whichever is lesser. The 
alternative statement is unacceptable, because the period of abandonment of the application is 
not rhateriad to the question of timeliaess 37 CFR 1.181(f) as it relates to patent term extension 
xmder 35 USC § 154. See the last two sentences in the iriaterial quoted above. In other words, 
there is no option to disclaim the period of abandonment of the application; petitioners must 
disclaiiri the period of time as set forth in the emphasized language. 

A second renewed petition to withdraw the holding of abandormient may be filed, provided that 
the renewed petition is filed within two months from the date of this decision. See 37 CFR 
1.181(f). The second renewed petition may consist of an appropriate terminal disclaimer and a 
request that the papers submitted on April 4, 2002 be reconsidered in light of the terminal 
disclairiier as a timely petition to withdraw the holding of abandonment. The terminal 
disclaimer must be accompanied by the appropriate disclaimer fee, as the terminal disclaimer 
submitted with the renewed petition has not been processed and the recording fee has not been 
charged. 

The application is being retained in Technology Center 3700 awaiting the filing of a second 
renewed petition, or other action deemed appropriate by petitioners. 

RENEWED PETITION DISMISSED. 
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